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TORRUELLA, Circuit Judge. Shelley Jodoinwas injuredina

car accident and, with her husband and son, sued Toyota Mbtor
Cor poration and Toyota Motor Sales U.S. A, Inc. ("Toyota") alleginga
desi gn defect in her vehicle. During trial, the district court
excl uded all evidencerelatingtotesting done by plaintiffs' expert.
After thisruling, plaintiffs conceded that they woul d be unableto
prove defect, an el enent of their prinmafacie case, and the district
court granted judgnment as a matter of lawin favor of Toyota. On
appeal, plaintiffs challengethe district court's exclusion of the
testing evidence. W vacate the judgnent in favor of Toyota and r enand
for a new trial.
l.

On Cctober 6, 1995, plaintiff-appellant Shell ey Jodoi n was
hit frombehi nd as she drove her 1988 Toyot a 4x4 pi ck-up truck. The
i npact pushed her vehicleinto acounter-clockw seturn. She attenpted
to correct the course of her truck, but as sheturnedtotheright, her
truck flipped, rolling over several tines. As a result of the
accident, Ms. Jodoin is permanently paral yzed.

Ms. Jodoi n, her husband, and her son brought suit agai nst
Toyot a al | egi ng a desi gn defect in Ms. Jodoin's truck which nade it
pronetorollover. At trial, plaintiffsreliedonthetestinony of
their primary liability expert, Robert Loyd Anderson, to provethis

defect. They had enployed M. Anderson to perform an acci dent
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reconstruction and t est anot her 1988 Toyota 4x4 truck to determneits
roll over propensity. M. Anderson was allowed totestify about his
acci dent reconstruction concl usions. However, when plaintiffs
attenpted tointroduce M. Anderson's testinony regardingthetesting
of t he exenpl ar vehicle, the court refusedto allowthe testinony for
| ack of a proper foundation. The court reasoned as foll ows:

[ YIou’ ve got a big problemhere that you can’t
remedy . . . we’'renot interestedinthe date of
manuf act ure what these two vehicl es were | i ke.
What we’reinterestedinis what they were like
at thetinme of the. . . accident, and whet her
t he exenpl ar was the sane. And we don’t know
what condition the exenpl ar was or what it went
t hrough, what its history was. For exanpl e,
whet her it had been i n an acci dent previously,
whi ch weakened sone structures and ot her factors.
And thiswitnesscan't testifytothat. He knows
not hi ng about the history of the vehicle. So
you' re wasting your tine. Al of this is
irrelevant until you establish that the exenpl ar
was virtually identical inall respects withthe
subj ect vehicle. Andonly then can you get into
t he questi on of what tests wererun. . . . You
can’t get there fromhere, | cantell you now,
not with this wtness.

The court suggested that plaintiffs couldlay aproper foundati on by
i ntroduci ng testi nony fromthe peopl e who purchased t he car for M.
Ander son or t he peopl e fromwhomt he exenpl ar vehi cl e was pur chased.
Plaintiffs introduced no such testinony. Therefore, M. Anderson was
not allowed totestify asto howthe desi gn of the exenpl ar vehicle

conpared with the design of Ms. Jodoin's vehicle.



Plaintiffs did try to lay a foundation based on
M. Anderson's testinony. First, M. Anderson cl ai med t o have checked
the vehicleidentificationtagstoverify that theloadratings and
tires were the same. Furthernore, the record reflects that the
exenpl ar and Ms. Jodoin’ s vehicle had sinmilar vehicleidentification
nunbers ("VIN'). Second, he testifiedto perform ng a structural
exam nation of the steering conmponents, suspensi on conponents, tires,
and springs, including crawing under the truck to inspect the
undercarriage. Third, he sai d he had | ooked at the i nstrunentati on and
nodi fi cati ons made for the purposes of testing, which he docunent ed.
Thi s exam nationincluded"[e]verything[M. Anderson] thought .
woul d be rel ated to t he vehi cl e dynam cs and t he i ssues t hat [ he] was
evaluating.” He testified that he detected no evidence of any
nodi fications or any parts that were not Toyota's origi nal equi pnent.
However, M. Ander son had no personal know edge of where t he exenpl ar
vehicl e cane fromor howit was obtained, and he did not testify to
t hat history.

When plaintiffs attenpted to questi on M. Anderson regardi ng
the rel ati onshi p bet ween t he desi gn characteristics of Ms. Jodoin’s
vehicleanditsrollover stability, the court uphel d an objectionto
the testi nony, stating, "obviously [M. Anderson’s testinony is] based
ontesting; andtheresults of thetestingis not adm ssible at this

point, [sic] it never will be.” MWhen plaintiffs had previously
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attenpted tointroduce testinony onthe general rel ati onshi p between a
vehicle' s design features andits propensity torollover, the court
excl uded t hat testinony asirrelevant. Therefore, plaintiffs were
unabl e to introduce any testinony regardi ng design and rollover
propensity.

The next day, outside the presence of thejury, plaintiffs
addressed the court and asked it toreconsider itsruling. The court
again pointedtothelack of informati on on t he exenpl ar vehicle's
hi story and repeated that it woul d excl ude any evidencerelatingto
testing of that vehicle w thout such a history. The court said that
plaintiffs needed to "show. . . where [the exenplar vehicle] was
pur chased [ and] have sone evi dence as to whether that’s alegitimte
VIN nunber on [the exenplar vehicle], and sonebody who has the
expertiseto be abletotell us what the VI Nnunber neans . . . [a]nd
whet her t here’ s been any changes i n the vehi cl e sinceits manufacture.”

| n response, plaintiffs nmade an of fer of proof regardi ng what
M. Anderson woul d have testifiedtoregardingthe simlarities between
t he exenpl ar vehicl e and Ms. Jodoi n"s vehicle. This included, mainly,
M . Ander son’ s concl usi on, based onthe VINs of the two vehicl es, that
the vehicles were "virtually identical.” It also contained his
concl usion that the exenplar vehicle was in good condition and

"reasonably sim |l ar tothe kind of condition"” he woul d expect for a



vehi cl e that had not been involved in any accidents, danaged or
nodi fi ed.

Toyota opposed the offer of proof and contended that
plaintiffs coul d never clear the substantial simlarity hurdlein
regard to the exenpl ar vehicle. |nsupport, Toyotacited information
t hat t he exenpl ar vehi cl e had been sent to a deal ershi p for extensive
repairs after it had been acquired for M. Anderson's tests; yet M.
Ander son had no information on those repairs.

During the offer of proof, when plaintiffs attenpted to
i ntroduce evidencerelatingtothetesting, the court stoppedthem

mai nt ai ni ng t he need for aDaubert v. Merrel|l Dow Pharnmaceutical, Inc.,

509 U. S. 579 (1993), hearing beforethe testing or test results coul d
be entered onthe record. Plaintiffs declinedto hold the hearing
because the court iterated that the test results could not be admtted
for | ack of an adequat e foundati on, regardl ess of the out cone of the
Daubert hearing. Therefore, the record contains noinformtionon M.
Ander son's findings.

After thedistrict court reinforceditsrulingrelatingto
the i nadm ssibility of M. Anderson's testinony regardi ng t he exenpl ar
vehicle, plaintiffs acknow edged t hey woul d be unabl e t o prove def ect,
an el ement of their primafacie case. The court then asked plaintiffs
if they were goingtodismssthecase. Plaintiffs respondedthat they

woul d not do so voluntarily. Then, the court asked, "Are you goingto
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rest your case sol can grant anotion for adirected verdict?" After
taki ng a short recess, plaintiffs acceptedthe court’s suggestion and
rested their case. Toyota noved for judgnment as a natter of | awbased
onplaintiffs’ failureto produce evidence of defect, and the court
granted the notion. This appeal foll owed.

1.

On appeal, plaintiffs contend that the district court abused
its discretion by excludingall testinony regardingthe testing of the
exenpl ar vehi cl e. However, before we can reach t hat question, we nust
resolve athreshold matter: whether plaintiffs essentially abandoned
t heir case when t hey rest ed before provi ng any of the el ements of their
claim Because the district court suggested, incorrectly, that
plaintiffs neededtorest beforethe court could consi der a Rul e 50
notion, we findthat, under these facts, plaintiffs did not "abandon"
their case.

Under Rhode Island | aw, plaintiffs nust prove five el enents,
inadditionto danages, toprevail inastrict liability clai mbased on
desi gn defect: (1) adefect; (2) the defect existed at thetinethe
product | eft def endants' hands; (3) the defect rendered the product
unr easonabl y dangerous; (4) the product was bei ng used as i nt ended at
the tine of the accident; and (5) t he defect was t he proxi mat e cause of

plaintiffs' injuries. Rainbeault v. Takeucki Mg. (U.S.) Ltd., 772

A. 2d 1056, 1063 (R 1. 2001). Plaintiffs do not dispute that they
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fail ed to produce evi dence of causati on and danages, not just defect.
Therefore, Toyota contends, it was proper for thedistrict court to
grant the Rule 50 notion, regardless of the district court’s
evidentiary ruling. Under Toyota' s argunent, evenif we wereto find
that the district court abused its discretion by excludingthetesting
evi dence on t he exenpl ar vehicle, plaintiffs still failedto establish
t he ot her el enents of their case, and, therefore, we cannot reverse the
district court's judgnment.

The di strict court entered judgnent infavor of Toyota under
Rul e 50(a) of the Federal Rules of Gvil Procedure. This rule provides
that a court nay enter judgnent as a matter of | awafter a party has
been "fully heard on an issue and there is no legally sufficient
evidentiary basis for areasonable jury tofindfor that party onthat
issue."” Fed. R Gv. P. 50(a). Theruleallows the court toentertain

a Rule 50 notion at "any time before subm ssion of the casetothe

jury."” l1d. (enphasis added); see also Am & Foreignlns. Co. v. Gen.
Elec. Co., 45 F.3d 135, 139 (6th Cir. 1995) (holdingit proper for a
trial court toentertainnotions for judgnent as a matter of | awat any
time duringtrial, not just at the cl ose of a party's evidence). The
advi sory comm ttee specifically intended theruleto authorize "the
court to consider anotionfor judgnment as a natter of | awas soon as
a party has conpleted a presentation on a fact essential to that

party's case."” Fed. R Civ. P. 50 advisory conmttee's note.
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Toyota argues that allowi ng plaintiffs to appeal the district
court’s evidentiary ruling at this point essentially permts an
interlocutory appeal, which is at odds with the goal of judicial
efficiency.! W disagree. The advisory committee specifically
contenpl ated situations | i ke this and stated that "such early actionis
appropri ate when econony and expedition will be served."” 1d.

Here, the district court ruledthat M. Anderson woul d not
be abletotestify regarding his testing of the exenpl ar vehicle, and
pl aintiffs had no ot her evidence to prove defect. Therefore, it was
entirely appropriate for the district court to consi der and grant
Toyota's Rule 50 notion for judgnent as a matter of | aw.

However, plaintiffs restedtheir entire case before the court
entered judgment. This, Toyota contends, makes it anore difficult
case because the judgnent was entered on nore than plaintiffs’ failure

to prove defect.? Plaintiffs alsofailedto prove other el enents of

! Toyota al so argues that 28 U. S. C. § 1292(b) suggests t hat we shoul d
not consi der plaintiffs’ appeal of the district court’s evidentiary
ruling. Section 1292 gives the federal courts of appeal s jurisdiction
over appeal s frominterlocutory orders and decrees entered by federal
district courts. Nothinginthis grant of jurisdiction can properly be
said to conflict with the current case where plaintiffs appeal a
properly entered judgnment as a matter of |aw.

2 Plaintiffs argue that Toyota's notion for judgnent as a matter of | aw
was limtedtothe defect i ssue, and, therefore, it waivedits argunent
with respect totheremainingelenments of the prinmafacie case. Wile
itistruethat if aparty states one ground for granting judgnent as
amatter of lawthat party is |ater precluded fromclaimngthat the
not i on shoul d have been granted on anot her ground, see Hammond v. T. J.
Litle & Co., 82 F.3d 1166, 1170-72 (1st Cir. 1996), we may affirma
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their prinafaci e case, and t hose el enents, arguably, were not affected
by the district court's exclusion of testinony regardi ng t he exenpl ar
vehicle.?

We do not findthis distinctiondispositive, here. Itis
clear fromthe record that the district court told plaintiffs that they
had to rest before it would consider any dispositive notions.
Plaintiffs, therefore, faced the option of continuing to present
evi dence, know ng t hat t he additi onal evi dence woul d have no bearing on
t he eventual outcone, or restingtheir case. Since Rule 50 all ows a
judge to i ssue judgnent as a matter of [ awat any point, onceit is
clear that a party cannot prevail, we declineto holdthat plaintiffs
forfeitedtheir entire case when they foll owed the court's direction
and rested their case, knowi ng t hat they coul d not prevail shoul d t hey
continue. Indoingso, plaintiffs didnot waivetheir right to appeal
the court's evidentiary rulings.

district court judgnment on any "i ndependently sufficient ground,"”
i ncl udi ng one not rai sed below. O senv. Correiro, 189 F. 3d 52, 58
(1st Cir. 1999). Therefore, waiver i s not applicabletothe present
case.

3 We say arguably because it is possible that the exclusion of
M. Anderson's testinony may have been fatal totherest of plaintiffs'
case. Wthout being able to establish adefect, plaintiffs woul d have
been limted in the evidence they coul d present on causati on and
danages, since those elenents are related to the defect question.
Neither party has fully briefed thisissue, however. Therefore, it is
uncl ear whet her wecould af fi rmthe judgnent as a matter of awevenif
we reverse on the evidentiary ruling.
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Plaintiffs challenge the district court's ruling excluding
all evidencerelatingtothe testing of the exenplar vehicle. This
evi dence consists principally of M. Anderson's testinony. The
district court deened t he evidenceirrel evant unless plaintiffs could
show t hat t he exenpl ar vehicle was "virtually identical"” to Ms.
Jodoin's truck. Because we findthat thedistrict court enployedthe
wrong | egal standard, we concl ude that the district court abusedits
di scretion by summarily excludi ng the evidencerelatingtothe testing
of the exenplar vehicle and that this error was not harnl ess.

The Federal Rul es of Evi dence establishalowthreshold for
rel evance, generally.4 However, rel evant evi dence may be excl uded i f
its probative valueis "substantially outwei ghed" by its likelihoodto
confuse the i ssue or mslead the jury. Fed. R Evid. 403. Inthis
regard, courts have treated with skeptici smevidence that seeks to

recreate accidents. See, e.d., Swajian v. Gen. Mdtors Corp., 916 F. 2d

31, 36 (1st Gir. 1990) (uphol di ng excl usi on of a vi deot ape t est whi ch
portrayed t he consequences of acar's axle fracturing). They have not,

however, excluded all such evi dence. See, e.d., Robbins v. Wiel an, 653

F.2d 47, 49-50 (1st Gr. 1981) (overturning district court's excl usion

of report docunmenting stopping distances for various vehicles).

4 Rel evant evi dence i s defi ned as any evi dence having a "tendency to
make the existence of any fact that is of consequence to the
determ nation of the acti on nore probabl e or | ess probable than it
woul d be wi thout the evidence." Fed. R Evid. 401.
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Wien a party i ntroduces evi dence that attenpts to reconstruct
an accident, that party nust show a "substantial simlarity in
ci rcunst ances" between the reconstruction and t he origi nal acci dent.

Fusco v. Gen. Mptors Corp., 11 F.3d 259, 264 (1st Cir. 1993). 1In

contrast, a party may i ntroduce evidence that sinply illustrates
general scientific principles. See id. Then, we sinply inquire
whet her the test on which the evidence is preni sed was "properly
conducted.” Id. Dfferentiating betweenrecreations andillustrations

of general scientific principlescanbedifficult. See MKnight v.

Johnson Controls, Inc., 36 F.3d 1396, 1402 (8th Gr. 1994). Cenerally,

we | ook t o whet her t he evi dence "i s sufficiently closein appearanceto
the original accident tocreate the risk of m sunderstandi ng by the
jury, for it isthat riskthat givesrisetothe special requirenent to
show sim |l ar conditions.”™ Fusco, 11 F.3d at 264.

Here, M. Anderson tested a vehicle of the sane nake and
nodel year as Ms. Jodoin's truck.® He was al so preparedtotestify
about the roll over propensity of the vehicl e based on t hese tests.
Because the two trucks arefacially simlar, we believethat ajury
would likely view the testing as a reconstruction of the actual

accident, not assinplyillustrative of scientific principles. See

> Neither party explicitly argues that M. Anderson's testing of the
exenpl ar vehicle was intended nmerely to illustrate scientific
princi ples. However, plaintiffs repeatedly citeto cases in which
evi dence of acci dent reconstructions was admtted solelytoillustrate
scientific principles.
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McKni ght, 36 F. 3d at 1402-03 (hol ding that tests perforned on a battery
of the same type and nmake whi ch were used t o expl ai n what happened when
the subject battery exploded "clearly were not limted to a
denonstration of scientific principlesinthe abstract”). Therefore,
t he proper test isthe substantial simlarity standard. See Fusco, 11
F.3d at 264.

VWhen reviewi ng the district court's application of the
substantial simlarity test, we accord substanti al deferencetothe

trial court, | ookingonly for an abuse of di scretion. See Udenba v.

Nicoli, 237 F.3d 8, 14 (1st Cir. 2001). While this accords the
district court considerable latitude, it is not atoothless standard.

See Espeai gnnette v. Gene Tierney Co., 43 F.3d 1, 5 (1st Cir. 1994).

An error of law, underlying the evidentiary ruling, constitutes an

abuse of discretion. See Koon v. United States, 518 U. S. 81, 100

(1996) ("Adistrict court by definitionabusesits discretionwhenit

makes an error of law "); see al so United States v. Kaywer-Roth Corp.,

272 F.3d 89, 100 (1st Cir. 2001).

Here, the district court never specifically appliedthe
substantial simlarity standard. Instead, it announced several timnes
that plaintiffs needed to showthat the exenplar vehicle was "virtually
identical" to Ms. Jodoin's vehicle. "Virtually identical" is an

incorrect standard. See Robbi ns v. Whel an, 653 F. 2d 47, 49 (1st Grr.

1981) (holding that "perfect identity" is incorrect standard); see al so
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Randal | v. Warnaco, Inc., Hrsch-Wis Dv., 677 F. 2d 1226, 1233-34 (8th
Cir. 1982) ("Adm ssibility, however, does not depend on perfect
identity between actual and experinmental conditions. Ordinarily,
dissimlarities affect the weight of the evidence, not its

adm ssibility."); accord Szeligav. Gen. Motors Corp., 728 F. 2d 566,

567 (1st Cir. 1984) (holding that "[d]issimlarities between
experinmental and actual conditions affect the wei ght of the evi dence,
not its admssibility,"” but not specifically applyingthe substanti al
simlarity standard). Therefore, the district court abused its
discretionwhenit required plaintiffs to denonstrate that the exenpl ar
vehicle was "virtually identical" to Ms. Jodoin's truck.
Neverthel ess, we wil| not reverse the district court judgment
if the error was harm ess. See Fed. R Evid. 103(a) ("Error nay not be
predi cat ed upon a rul i ng whi ch adm ts or excl udes evi dence, unl ess a

substantial right of the party is affected"); see also United States v.

Meserve, 271 F. 3d 314, 329 (1st Cir. 2001). The error i s not harm ess
if therecordindicates that plaintiffs offered sufficient proof that
t he exenpl ar vehicle was substantially simlar to Ms. Jodoin's
vehicle. Asthis evidenceisplaintiffs' only proof of defect, any
i nproper exclusion adversely affects their substantial rights.

"Substantial simlarity depends upon the underlyingtheory

of the case." Four Corners Helicopters, Inc. v. Turbonmeca, S. A ., 979

F.2d 1434, 1440 (10th Cir. 1992). W have |l ooked to the specific
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vari abl es i n vari ous acci dent s when det er mi ni ng whet her t he recreation

issubstantially simlar tothe original accident. Conpare Swaji an,

916 F.2d at 36 (focusing on the fact that the driver during a
recreati on was a professional driver who knewthe axl e was goingto
fracture when driver response to an al | eged axl e fracture was a key

el ement inthe original accident), with Robbins, 653 F. 2d at 49-50

(reversing excl usi on of test data when the only suggested di fference
bet ween re- enact nent and actual acci dent was the skill | evel of the
drivers andthetrial issuerevol ved sol el y around usi ng | engt h of skid
marks to estimate the car's original speed). Wen the rel evant
el ements are sufficiently simlar, we further enphasi ze t hat ot her
di fferences are for defendants to highlight andthejury toweighin
its deliberations. Robbins, 653 F.2d at 50.

Here, plaintiffs alleged a design defect based on the
roll over propensity of Ms. Jodoin's truck. At this point, onlythe
characteristics of thetruck are at i ssue, not the characteristics of
the test. The evidence presented shows that the two vehicl es were
essentially the same at the ti me of manufacture. The question, then,
i s whet her t he exenpl ar vehicl e had suffered al terati ons or damage
whi ch could affect its rollover propensity prior to any testing.

M. Anderson testifiedthat he personally i nspected the
exenpl ar vehicle for everything that "would berelatedtothe vehicle

dynam cs and the i ssues that [ he] was evaluating."” Based on that
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exam nati on, he found no evi dence of any non-ori gi nal equi pment or
nodi fications. Plaintiffs, intheir offer of proof, submtted that M.
Ander son coul d further testify that the truck showed no evi dence of
havi ng been in any accidents, otherw se damaged or nodifi ed.
The district court, however, required that plaintiffs
i ntroduce evi dence of the exenpl ar vehicle's history. W see no reason
such informati on would need to be presented in order to show
substantial simlarity. No cases suggest such arequirenment. Bogosi an

v. Mercedes-Benz of N Am, Inc., 104 F. 3d 472, 480 (1st Cir. 1997), on

whi ch Toyotarelies heavily, isinappositetothe current case. There,
t he court excluded testing evidence performnmed on the sane car when t he
parties were unable to show that the car had not been materially
changed i n the two years since the acci dent and after that car had been
exam ned by numerous expertsintheintervening period. 1d. Here,
plaintiffs' expert testified that he had performed a thorough
i nspection of the exenplar vehicle and detected no evidence of
acci dents, damage or nodification. |f the evidence suggested the
exenpl ar had been altered i n sonme materi al respect, the district court
m ght legitimately require anore conpl ete vehicle history. However,

the district court, sua sponte, instituted this requirenment even

t hough not hi ng i nthe record suggested any alterationtothe exenplar.
We ar e, nonet hel ess, troubl ed by Toyota's al | egati on t hat

undi scl osed nodi fi cati ons nay have been made t o t he exenpl ar vehicl e
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before testing. Assum ngthat these all egations can be substanti at ed
wi t h conpet ent evi dence, any such nodi fications may preclude a findi ng
of substantial simlarity shouldthey inpact therollover propensity of
t he exenpl ar. These, however, are questions for thedistrict court to
consi der on renmand.

Because we find that plaintiffs clearedthe "substantia
simlarity" hurdl e and because this evidence is admttedly crucial to
their case, the exclusion of the testing evidence was reversible error.

| V.

For the foregoi ng reasons, we vacat e t he j udgnent bel ow and

remand for a new tri al

Vacat ed and remanded.
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